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ANS WE Rs for His Majeſty's Advocate. 


HE queſtion now in agitation before the court, is a queſti- 
on of the utmoſt importance both to private and to pub- 2 
| lic juſtice, and the petitioner thinks he may add, that it | 
nearly concerns the Britiſh conſtitution itſelf, involving 
in it a point which, if decided againſt him, muſt veſt powers in 
his Majeſty's advocate, which were never yet imagined to be veſt- 
ed in any officer whatever, and which the public law hath refuſed 
to the King himſelf, viz. Wpower of diſabling, or diſpenſing with 
the laws of the realm — SI . 
Ihe fatal tendeney of ſuch a power cannot be illuſtrated by a 
ſtronger inſtance than occurs from the caſe which gives riſe to the 
«, preſtnt, application. Bribery is a conſtitutional evil, and an evil 55 
| Babe dreaded than high treaſon itſelf : Its tendency is as ; 
der ds the ſubverſion of the conſtitution, as the tendency of - 
Rag treaſon; and when the means are conſidered, the former may be 
2 kalled the murder of the body politic by poiſon, while the latter 
* is murder perpetrated by open violence; a crime, which, as it is 
vp more eaſily guarded againſt, is the leſs dreadful of the two. | 
In former es, the liberty of the ſubject, and the conſtitution 
of the body politic, have ſuffered much from the violence of the 
crown; and much care and pains has been beſtowed by our an- 
ceſtors to ſecure us from- ſuffering the like evils in after times. 
Their efforts have been attended with ſucceſs. Many firm _ 
oY h unſur⸗- 
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unſurmountable barriers have been placed as a ſecurity for the: 
eonſtitution againſt violence; ſo that little is now to be dreaded 
en that account. But fewer precautions have been taken to ſe- 
cure us againſt the incroachments of prerogative, thro' the chan- 
nel of corruption; for that being an evil by them little felt, they 
were leſs anxious to guard-againſt it. At preſent, however, it is 
the only evil by which the conſtitution of this country is threaten- 
ed; and the fewer barriers that the law has fixed againſt it, the 
more watchful ought courts of juſtice to be to render thoſe bar-- 
riers firm and effectual. OL 

There are two ways only by which conſtitutional evils. can be- 
remedied, the one is by the vigour of the law; the other is, 
where that proves ineffectual, by oppoſing an evil of. an oppoſite 
tendency, ſo that, by the conflict of the two, neither may pre- 
. ponderate to the prejudice of the public : Thus, while the laws. 
retain their full vigour, government. 1s reſtrained within its due- 
bounds, at the ſame time that its authority is eſtabliſned: But if 
the laws are relaxed, or their. executive powers weakened, and go- 
vernment abuſes its powers, and commits violence on thoſe whom. 
it ought to protect and defend, reſiſtance is authoriſed by the great 
natural law of ſelf-preſervation ;. and ſuch reſiſtance is aeknow- 
ledged neceſſary by the fundamental principles of the Britiſh con- 
ſtitution, which, while the violence of government, and the re- 
ſiſtance of individuals, prove a balance to each other, remains un- 
hurt in the middle. | | 

In like manner, while the laws are properly executed, bribery- 
will ever. be accounted, and ever will be puniſhed, as a crime of 
a molt atrocious and heinous nature, as it always has been in eve- 
ry free ſtate that bath. hitherto exiſted : But if, either by a defect 
in the laws. themſelves, or a defect of ſome member in the execu- 
tive part of the conſtitution, either the crime, when brought to 
trial, ſhould remain unpuniſhed, or a proper legal inquiry be ſtiffed, 
and a trial prevented, the only remedy that remains, will be re- 
ſiſtance in behalf of the conſtitution, by the ſame means by 
which it is attacked, and to oppoſe bribery to bribery, in the 
ſame way that reſiſtance may be oppoſed to violence, which, in 
ſuch a caſe, becomes in ſome meaſure the duty of every friend to 
the conſtitution, from a principle of ſelf- preſervation. 


Let, 


E 

Tet; if the doctrines now pleaded by his Majeſty's advocate 
Hold true in law, even this laſt, this lamentable, tho' neceſſary 
reſource on the part of the ſubject, will become unavailable, and : 
an inlet will be opened, thro? which, in ſpite of every other bar- 
rier, miniſterial influence, and miniſterial corruption, may in after 
times flow in as a torrent, and bear down before them the prin- 
eiples of our ſo much boaſted conſtitution, and every ſecurity 
which the induſtry of our anceſtors has provided againſt the pow- 
er of the crown, leaving nothing but wrecks, to indicate to poſte- 
rity the bleſſings which their forefathers were in poſſeſſion of, 
and which will only ſerve to make their miſery the more de-- 
plorable. Es 

For, let us conſider for a moment what is the nature of 
that office, in behalf of which the reſpondent claims ſuch ample 
and unlimited privileges: Ils it not an office diſpoſed of by the 
crown without controul ? Is it not an office held during the plea- 
ſure of the crown? and; Is it not an office exerciſed under the 
direction of the crown itſelf, and for the exerciſe of which, the 
perſon who holds it is accountable to the crown? None of theſe 
poſitions will be denied by the reſpondent ; and the laſt of them 
has been ſtrenuouſly pleaded for in theſe anſwers ; for the re- 
ſpondent pleads, that he is accountable to none in- the exerciſe of 
his office, but the Sovereign and his own conſctence. Now, let it 
be ſuppoſed, that in future times there ſhould ariſe a Prince, or 
ſuppoſing, that under any future Prince there {ſhould ariſe a miniſter | 
that views the liberty of the ſubject with an evil eye, and wiſhes 
to raiſe up a deſpotic throne on the ruins of the-antient conſtitu- 
tion, could he form à plan more likely to ſucceed than that of 
corruption, or one that would be more eaſily carried into executi- 
on, if the principles pleaded in theſe anſwers are true? for, on his 
part, he might exerciſe corruption with impunity, while he could 
at pleaſure name a King's Advocate, who would act in ſubſervi- 
ency to his meaſures: Such a perſon would put his veto on all 
proſecutions againſt the corrupt partiſans of adminiſtration, while, 
if the unfortunate ſubjects ſhould endeavour to ſecure their liber- 
ty by the ſame methods that were practiſed againſt them, they 
would be harraſſed by criminal proſecutions ;-and mulcts, disfran- 
ehiſements, and corporal puniſhments, would be diſtributed libe- 
rally amongſt them. 
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In ſuch a point of view, the preſent queſtion muſt appear to 
your Lordſhips, to be a matter deſerving your peculiar atten- 
tion. It appeared ſo to the petitioner, and he endeavoured to 
ſubmit it to your conſideration, naked and in its own merits, 
unmixed with any perfonal reflections or aggravations, borrow- 
ed from private anecdotes z neither will he now have recourſe to 
perſonal invective, or wander from the cauſe, tho' provoked to it 
by many things thrown out in the anſwers, noways material to 
the queſtion in agitation between him and the goo gg W. be 
reſumed as many of the facts relative to the Michaeimas election 
of the burgh of Ding wall for the year 1758, and the procedure 
following in conſequence thereof, as were neceſſary to place the 
preſent queſtion in a proper light; farther he went not, and far- 
ther he does not intend to go. ä 7 
For this reaſon, he will not enter into the particulars of a me- 
morial he preſented to the privy council, concerning the warrant 
for a pole, which was granted for reſtoring the borough of Ding- 
wall, after the election of magiſtrates and counſellors, made in 
the year 1758, had been reduced; tho' both the nature of the 
memorial, and the judgment paſſed on it, are much miſrepreſent- 
ed in theſe anſwers. | 
The petitioner does not deny, that he preſented to the privy 
council a memorial upon that ſubject, wherein he had occaſion to 
complain- of ſome particulars in a report made by the crown 
lawyers; with reſpect to the above mentioned poll: Which 
memorial was diſmiſſed by a committee of the privy coun- 
cil; but it never was declared groundleſs or falſe. As the 
affair is ſtated in the anſwers, your Lordſhips would natu- 
rally be led to imagine, that the matter had been fully can- 
vaſſed; that a proof had been taken, and that upon a full 
examination, the complaints contained in the memorial, had been 
found to be entirely groundleſs. The fact is, that the merits of the 
petitioner's memorial were never at all entered upon; no proof was 
taken, and no examination made. The memorial was found to 
be incompetent in point of form, and noways pertinent to 
- the iſſue; and therefore, a proof of it was thought improper 
and inadmiſſible: So the judgment was explained by the mem- 
bers of that honourable court, at the time when it was pro- 
nounced ; and the inſinuation in the anſwers is altogether unjuſt, 
| = x The 
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The reſpondent much miſtakes the nature of the petition, when ©! * 
he conſiders his application to be a perſonal complaint againſt his 
Majeſty's advocate, for a breach of the duty of his office: It contains 
no perſonal concluſions againſt him whatever; and therefore, is ve- 
ry improperly denominated a complaint; it is no other than an 
application to your Lordſhips to determine a general point with 
reſpec to the powers veſted in the King's advocate, and to pray 
your Lordſhips direction, concerning the execution of thoſe powers, 

as a Preparatory ſtep to a criminal proſecution. It is humbly ap- 
prehended, that the queſtion in dependence relates entirely to the 
office itſelf; ſo that, if the gentleman who now holds that office 
ſhould quit it to-morrow, the petitioner will be obliged to take 
up the general queſtion againſt his ſucceſſor in office, and the ſuc- 
ceſſor in office would be bound by the deciſion of your Lord 
{hips. 
; 1 this reaſon it was, chat the petitioner carefully avoided en- 
tering into perſonalities, and confined not only his reaſonings, but ; 
his facts to the general point ; he wiſhes the reſpondent had 
done the ſame, and, inſtead of pretending to ſearch the petition- 
er's heart for improper motives for this application, and impu- a 
ting it to chagrin, diſappointment and perſonal reſentment, he had 
joined iſſue with him on the general queſtion. The petitioner, 
however provoked, will not follow him in woes, 0a ; he will 
wander from the cauſe no farther than is nece ary for his own 
vindication ; for it is his intereſt to keep the merits of the cauſe 
within as narrow bounds as poſſible, and to preſent them to the 
conſideration of your Lordſhips as cloſely connected as he can. 
He apprehends therefore, that it is exceedingly immaterial to 
the preſent iſſue, what were the opinions, or what was the con- 
duct of the reſpondent while employed in a private capacity, as 
his council, in the diſputes that occurred in conſequence of the 
Dingwall elections 1758. The petitioner is not complaining of 
him on account of any failure in point of duty to him as his client, 
and he does acknowledge, that he conducted himſelf according to 
the opinion given by him and others of his council; particularly, 
in bringing that ſupplerory action which was afterwards diſmiſſed, 
upon a plea to the juriſdiction of the court of ſeſſion; and tho 
ns he . an appeal againſt that judgment of the court of 
B ſeſſion, 
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fiſſion, contrary to the opinion of the reſpondent; yet he did 5, 
| becauſe the reſpondent was ſingle in that opinion, and DECTUIS all 
his other council advifed that appeal. 
And with reſpec to a criminal proſecution in this court, at the 

inſtance of his Majefty's advocate, which was ſpoke of ſoon after 
the reſpondent was inveſted with that office, and which he ſays, he 
peremptorily refuſed, by his note of the 7th February 1762, it 
may be obſerved, that many converſations paſted between the pe- 
titioner and: the refpondent- on that ſubject, and various cards 
and miſſives were wrote about it; but from what paſſed on theſe 

occaſions, the petitioner had no. reaſon. to look on the refpondent's 
card of the 7th. February 1762, as a deciſive. anſwer ; nor did he: 
himſelf confider it in that light, as appears by the. notification 
made to the petitioner by order of the reſpondent, of date the. 
roth February 1763; wherein he evidently indicates, that he would 
take no deciſive reſolution, till ſuch; time as- the opinion of the 
houſe of peers concerning the. juriſdiction of the court of ſeffion 
ſhould be known; and even after that, it appears by his letter of 
the 22d March, that he was-not fully reſolved what he would do,, 
but intended to conſult. with the others of the King's council, up- 
on his return to Edinburgh. 

The petitioner muſt therefore acknowledge, that: he was not a: 
little ſarpriſed both at the matter and the ſtile of the anſwer to 
the repreſentation and information, of date 14th April 1763. After 
the anſwers that had been made to him in the February and March 
preceeding, he had no reaſon to imagine that the King's advocate 
would have taken it amiſs that another application was made. to 
him ; nor does he think, that his frequent applications, from the. 
time that the reſpondent was firſt veſted with the office of his Ma- 
jeſty's advocate, a deciſive anſwer to which had been put off till 
the determination of an appeal, which was not determined ſoon- 

er than March 1763, and till the reſpondent ſhould return from 
2 which did not happen till April thereafter, would have 
been refuſed in the month of June, on account of the diſtance of 
time at which they were made. 

No doubt, the preſent application to your Lordfhips, comes la- 

ter than could have been withed, but that is by no means impu- 
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bb: to - as petitioner; a variety of unavoidable accidents have 

occaſioned the delay, by far the greater part of them owing to the 
judicial procedure which enſued the Dingwall elections 17 58, which 
was not concluded till the year 1763; and, before the concluſion 
of which, an explicit anſwer from his Majeſty? s advocate could 
not be procured, nor, indeed, was it altogether proper to inſiſt for 
one; and, fince that time, the peritioner delayed his applications 
to this court, partly on account of his being out of the country, 
and partly in hopes that his Majeſty's advocate might have been. 
prevailed on to explain the anſwer he had formerly given, in ſuch 
a manner as might have made the courſe of juſtice: extricable, 
without that extraordinary remedy that he is now obliged to ap- 
ply.—Another reaſon likewiſe concurred ; in a caſe ſo new and un- 
precedented, the petitioner did not chuſe to proceed without ad- 
vice; and ſome time was ſpent in taking the opinions of different 
council both in England and Scotland, about the 'propriety of the 
reſpondent's conduct, and the manner in which he.ought.to pro-- 
ceed, to procure redreſs. . 

His Maj jeſty's advocate, in theſe anſwers, ſeems to ſappoſe him-- 
ſelf veſted. with judicial authority, and to have expected, that the 
petitioner: was to have ſent council to plead before him the ground 
of the demand that he now makes. — This, however, ſeems a moſt 
unprecedented claim, he did what he apprehended was proper; 
he required the advocate to give his inſtance for the proſecution of 
a crime of which he offered evidence, and agreed to defray the 
expence of a trial; he preſented a ſigned information, by which he 
tied himſelf. Jown, to all 'the conſequences that might follow, if the 
_ proſecution ſhould be found vexatious; and he apprehended, that the 
advocate was in duty bound to give ſuch inſtance; but, when the 
King's advocate refuſed it, the petitioner did not apprehend that it 
was his buſineſs to employ council to inſtru his Majeſty's advocate 
in the duty of his office. — The whole facts were ſufficiently 
known to the reſpondent himſelf, who had been concerned as a 
lawyer in the whole of the proceedings relative to the Ding wall 
elections; and if he had wanted council, to obviate any doubts, 
it was his buſineſs to have demanded a conference with them.— 
The courſe which the petitioner apprehended the law pointed out 
to. him, was to apply to a court of juſtice, that it might be le- 
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gally tried what the rat s duty in this particular was, and; 
accordingly, he made the preſent application to your Lordſhips, 
as the proper and competent court for trying this queſtion. | 
The reſpondent 1s at great pains to, miſrepreſent the nature of 
that criminal action, in which he is deſired to give his inſtance by 
the petitioner: He luppoſes that it muſt be founded on the ſtatutes 
of the 2d and 16th years of his late Majeſty; and having laid 
this down as a poſtulatum, he next tells your Lordſhips, that ſuch 
an action is already preſcribed, and he deſcants upon the evil con- 
ſequences that may be ſuppoſed to enſue from an officer of the 
crown intermeddling in matters relating to elections, and bringing 
criminal proſecutions, on account of ſuch matters, at a diſtant pe- 
110d of time after the election, in the courſe of wich the crimes 
are ſaid to have been committed. In none of his poſitions, 8 
on this head, can the petitioner agree with him. | 
For, in the firſt place, the ſtatutes of the 2d and 1 eth of 
his late Majeſty, do not, in any ſhape, concern ſuch bri- 
bery as the petitioner wants to bring to trial. Theſe ſtatutes pu- 
nith bribery only in the caſe, where it is committed in the electi- 
on of a member of parliament, or in the election of commiſſio- 
ners from burrows, to chuſe a member to ſerve in Parliament; 
but they do by no means puniſh bribery committed in the electi- 
on of magiſtrates and counſellors of royal burrows, that is left to. 
the common law, which, as it holds bribery to be a crime, will 
not permit it to eſcape unpuniſhed. | 
And, in the ſecond place, tho” the crimes which the petitioner | 
wants to bring to trial, ſhould be ſuch as might be found puniſh- 
able by the ſtatutes of the 2d and 16th of the late King; yet 
fill, their being puniſhable, in certain circumſtances, by ſtatutory 
penalties, will not derogate from the common law, which . hath 
declared them crimes, 'and by which they are puniſhable, inde- 
pendent of any ſtatute. The ſtatutory preſcription may take away 
the ſtatutory action: Thus, by thoſe ſtatutes, a pecuniary mulct 
is inflicted on bribery, and an action is given cuil:bet e populo, for 
recovery of that mulct, to be applied to his own private uſe, ei- 
ther by an action in the court of ſeſſion, or a proſecution in this 
court, and certain incapacities and penal conſequences are decla- 
red to follow upon conviction : Now, tho” the ſtatutory preſcrip- 
tion 
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tion may operate, ſo far as to take away the action before the 
court of ſeſſion, and alſo to take away the right of a private pro- 
ſecutor to the ſtatutory mul, and every other ſtatutory peculia- 
rity ; yet, as nothing appears in thoſe ſtatutes, that can derogate 
from, or repeal the common law, it ſtill remains competent to the 
publick proſecutor, to inſiſt for puniſhment of the crime of bri- 
| upon the common law, before the proper criminal court. 
And had the action that is propoſed tu be brought, been to he laid on 
the ſtatutes of the 2d and 16th of his late Majeſty ; neither the in- 
ſtance of the King's advocate would have been neceſſary ; nor was it 
requiſite the action ſhould be brought in this court; it would been 
a popular action, and was competent in the court of ſeſſion; and, 
could the ſuppletory action in the court of ſeſſion have been 
founded on thoſe ſtatutes, no plea would have layen to the ju- 
riſdiction of the court. | 
The reſpondent does, indeed, ſeem to ſuppoſe, that the com- 

mon law has enacted no puniſhment againſt the crime of bribery; 
in that, however, the petitioner cannot agree with him, nor does 
he preſume your Lordſhips will at once aſſent to fo ſtrange a po- 
ſition: The crime of bribery has been known almoſt in every 
Rate, as early as magiſtracy has been firmly eſtabliſhed : it hath 
ever been reputed one of the groſſeſt malverſations in office, that 
either a magiſtrate, or thoſe who have been inveſted with the 
power of beſtowing magiſtracy, can be guilty of; and, among 

the Romans in particular, from whom we have borrowed what we 
call our common law with reſpe&t to crimes, the crimen ambitus 
was well known, and ſeverely puniſhed; and the petitioner has 
little doubt, but that, upon an accurate diſcuſſion, your Lord- 
ſhips will find, that this crime, together with others, has been 
transferred from their law to ours. The favourers of arbitrary 
power, indeed, have endeavoured to ſupport the contrary opinion 
and Sir George Mackenzie, partial to the principles and practices 
of an adminiſtration under which he ſerved, hath, in his inſti- 
tutions, Book 4. fit. 4. F 20. ſaid, that“ ambitus, or the ob- 
„ taining offices by unjuſt means, is not puniſhable under 
* monarchy.” Yet the ſame author, in his criminals, ſpeaks 
a very different language; where he can find termini habiles for 
laying this accuſation, ſo as not to touch the practices of thoſe _ 
whom his general poſition above mentioned was meant to ſcreen : 
He ſays, The Romans, conſidering how deſtruQtve thoſe were to 
| ” «the 


| F- 10 4 8 * 
the commonwealth, who endeavoured, by all indirect means; 
© to ſcrew themſelves. into public employments, did therefore 
% make this indirect dealing to be a crime, and called:it-ambitus ; 
* which puniſhed, lege Julia, thoſe who gave money for making 
« themſelves magiſtrates, or that they might attain to honours. 
« It is commonly thought, that how ſoon. the power was trans- 
« ferred from the people to the ſenate, and from the ſenate ta the 
« prince, this crime ceaſed, becauſe the prince, having the ſole 
5* power of beſtowing magiſtracy and bonour, is ſtill preſumed in 
« law to beſtow. them upon thoſe who deſerve beſt, Groneveg. de 
« leg. abrogat, ad h. t. But yet I ſee not why the prince may not 
5 juſtly. cauſe puniſh thoſe who have-wronged both the public in- 
i tereſt and his favour, in proſtituting both to ſo unworthy. a ſale: 
And fince commiſſioners for parliaments, and magiftrates of 
 *. toxwns, are till elected by plurality of ſuffrages, I.ſee not why ſuch. 
« as bribe. the eleftors, may not be liable to the ſame accuſation, The 
„ puniſhment of this. crime was deportation, which was much 
« like our baniſhment, and in leſſer towns it was. puniſhed by a 
fine of 100 crowns, and infamy; and ſince it is a kind of brib- 
ing, I think it ſhould be puniſhed with us as ſuch.” And indeed 
the petitioner has not the. leaſt doubt, but that a criminal libel 
for bribery may be ſupported, both on the common law, and on 
our ancient ſtatutes: That, however, is not hujus loci to diſpute ; 
it is. time enough to do fo when a. libel is actually ſerved, and a 
proper party is in court, when, if his Majeſty's Advocate doubts. 
of the relevancy of ſuch a libel, the petitioner. will, if he deſires. 
it, join to him other council, who-will endeavour to ſupport. it; 
or even when a bill for criminal letters for ſuch a crime is offered, 
the petitioner will, if your Eordſhips require it, endeavour. to ſhow 
cauſe why ſuch a bill ought to be paſled : But in the mean time, 
it is humbly apprehended, his Majeſty's Advocate ought to give 
his inſtance to ſuch a bill; nor can he arbitrarily refuſe to allow 
this point to be brought to trial, Whether bribery is a crime by: 
the common law. or not ? | 
And with reſpect to the bad conſequences which he ſuppoſes 
may reſult from an officer of the crown meddling in election mat- 
ters, and bringing criminal proſecutions at a diſtance of time, on 
account of what happened in the courſe. of elections, the petitio- 
ner does acknowledge, that he can by no means enter into the 
reaſonings of the reſpondent on that head: If bribery is a crime, 
| and. 


and a criminal action lies for the puniſhment of it, that actiom 
muſt ſubſiſt at leaſt, till cut off by-preſcription. The petitioner 
does not here enter into the queſtion, Whether the preſcription of 
criminal actions takes place in the period of 40 or of 20 years; 
or whether there is any ſuch thing, by the law of Scotland, as a 
preſcription of criminal actions? it may ſuffice in the general to 
ſay, that no lawyer ever yet pretended, that a criminal action, 
founded on the common law, can be cut off by preſcription, in a 
ſhorter period of time than that of 20 years: If, therefore, it is 
the duty of his Majeſty's Advocate to proſecute at all; it is his du- 
ty to proſecute as long as the action ſubſiſts; and if it is his duty 
to proſecute, the proſecution muſt be carried on indiſcriminately, 
whether the bribery to be puniſhed was exerciſed in favour of thoſe 
who were partial to the meaſures of adminiſtration, or thoſe who 
ſtood in declared oppoſition to them; the exerciſing his duty im- 
partially, and bringing all concerned in bribery to condign pu- 
niſhmeat, can never be attended with any evil conſequences, and 
may produce many good ones; it is a conduct that muſt ever be 
favourable to the liberty of the ſubjet and the conſtitution of 
parliament, whilſt the power of refuſing arbitrarily an official in- 
ſtance, for the purpoſe of bringing the corrupt to juſtice, as hath: 
already been ſhown, may prove fatal to both. 
Nor need the reſpondent be-afraid, that in bringing to juſtice 
the offenders in the caſe of the Dingwall election, he would have 
appeared to have proſtituted the power of his office to the poli- 
e tical reſentment of a chent ;” for, as his client deſired no ſuch. 
proſtitution, but only called on him to exerciſe what he apprehend 
ed to be the duty of his office, ſo he, in the execution of that duty, 
ought to have deſpiſed all private obloquy, and, without fear or 
dread of reſentment or calumny, to have attended only to public 
juſtice, and the due execution of the law, without diſtinction of 
perſons. . | 
In ſhort, tho' the reſpondent-pretends to ſay, that if he ſhould: 
give way to the demand that is now. made, © by ſuch a precedent, 
he would turn his office into an engine of power, in influencing 
elections which no friend to the liberties of the country would 
„ wiſh to ſee:” The petitioner apprehends, that quite the reverſe - 
muſt appear to be the caſe; his office may be converted into an 
engine of unconſtitutional influence, if he is permitted to exerciſe 
it arbitrarily, and. without controul of the cburts of juſtice, or- 
: de 


woo eur aL Ho, - 


— fs. > Pe” — —— 


— Mc LS» — — © — mi 
— —ͤ—ꝝ—ꝛ-— — - vote nn —＋ Ga Ps EEE — 
9 


— a * 
— — ——E.—— * 
— wm : 


— 225757 SEAT AAU Bet, 


G - + 


A * 
fa 


— 2 


FAS 


ſet up. a plea, that TT is not amenable in them; but if he exers | 


 ciſes it impartially on every occaſion, when proper materials are 


laid before him, to enable him to bring a criminal proſecution, 
and under the direction and controul of the courts of juſtice ; in- 
ſtead of an engine of illegal influence, it is no more than a pro- 
per mean of legal terror, to prevent men from infringing the pub- 
lic law. 

The reſpondent does indeed ſay, that he offered his concourſe, 
which he is le pleaſed to alledge was all that could be aſked of him, 
or that he was obliged to grant, and that by virtue of that con- 
courſe, the petitioner might, if he had a ſufficient intereſt to in- 
fiſt for puniſhment of this crime, have Brought the offenders to 


juſtice. 
The petitioner will not here enter on a diſcu on on what might 


© have been the caſe, had the King's Advocate offered his concourſe 


to the petitioner nommatim, but he would not even ſo much as ſay, 
that he would give his concourſe to him perſonally ; and even 
when ſuch concourſe had been obtained, it ftill remained, to diſ- 
cuſs the validity of the petitioner's title to purſue, which was a 
queſtion too nice to be ſuppoſed extricable, without much trouble 

and great expence: The petitioner had heard this topic much in- 
ſiſted on, when his ſuppletory action was pleaded before the court 
of ſeſſion; he had been there told in the pleadings at the bar, and 
particularly in a printed information in behalf of Colonel Scott, 
that nothing leſs than the inſtance of the King's Advocate, was 
available to bring the crime of bribery to trial, nor had that point 


received a deciſion; tho', therefore, his private opinion had been, 


that he had an intereſt to purſue; and even tho' the advocate had 
offered to ſecond that intereſt, by lending his concourſe to him 
nominatim, yet he was convinced from what he had heard, that 
the matter was at leaſt ſo far doubtful, that it might become the 
foundation of a tedious and expenſive litigation, more eſpecially 
if the difpute ſhould be agitated as an incidental queſtion in the 
courſe of a criminal proſecution ; and if it ſhould then be deter- 
mined againſt them, he would have had the ſame litigation to 
maintain that he does now, without any advantage gained. 

The reſpondent is pleaſed indeed, to talk very lightly of this 
poſition, that the inſtance of the King' s Advocate is neceſſary to 
-bring thoſe guilty of bribery to juſtice, and condemns it as abſurd 


and untenuble ; 3 he tells your Lordſhips, that the actions introdu- 
ced 
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eed by the ftatutes of the 2d and 16th of his late Majeſty, are 
popular actions, and require neither inſtance nor concourſe : But 
in this, he is endeavouring to lead your Lordſhips away from the 
merits of the caſe in hand ; it 1s not an action founded either on. 
the 2d or the. 16th of the late king, in which the petitioner de- 
mands his inſtance ; neither of theſe relate to the crime which he. 
wants ſhould be puniſhed; it is an action at common law that 
the petitioner contends for; and there it will not be denied, that 
the inſtance of his Majeſty's Advocate is exceedingly proper, and 
generally deemed. to be an eſſential requiſite, at leaſt the petitioner 
has the utmoſt. reaſon to think ſo, after the doctrines he heard. 
pleaded, when the ſuppletory action was in dependence before 
the court of ſeſſion. | | | 
The reſpondent aſſerts, That there is nothing more: 
% fixed in the law of this country, than that the proſecu- 
“ tion of all crimes ad vindictam publicam, belongs to the King, 
* and to his Advocate, acting by his authority and for his intereſt : 
« Hence it is, that all ſuch actions are under his power and con- 
* troul, to be infiſted or deſerted as he ſees cauſe. No lawyer 
* of this country has ever ſuggeſted the leaſt doubt of the Advo- 
* cate's power of deſerting the diets of all actions brought for his 
« Majeſty's intereſt ; and no inſtance appears, or can be ſuggeſted, . 
of your Lordſhips interpoſing your authority to ſtop this part 
« of the execution of his office.” And he ſubjoins this query : 
If then he is maſter of every ſuch action brought at his inſtance, , 
« and may deſert it when he ſees cauſe, how can it be maintain- 
* ed, that any private party can, by your Lordſhips authority, 
5. compel him to take up and proſecute ſuch action?“ 
The very principles. on. which the reſpondent. here. argues, are: 
- thoſe which give occaſion to the demand made by the petitioner ;. 
it is becauſe the vindicta publica belongs to the King's advocate, 
that the petitioner craves he may be ordained to give his inſtance 
in the criminal action pointed out: But the conſequences drawn 
from thoſe principles, or even the more remote principles on 
which. the reſpondent ſeems inclinable to found theſe, the petitio- 
ner can by no means agree to: The reſpondent ſeems inclinable, 
in the matter of criminal actions, to view the Sovereign of Britain 
in the light of an arbitrary deſpote guoad Scotland, and to conſider 
the King's advocate as the ſole miniſter of his deſpotiſm; but it is. 


apprehended your Lordſhips will view him in another light : The: 
D | Sovereign. 


114 
Sovereign'is the firſt magiſtrate, the pater patrie ; whoſe duty it is to 
wateh over the lives and properties of the ſubjects, and to render 
them ſecure by executing; with vigour, the publick laws of the 
country: Hence he is indeed intruſted with the power of nam 
ing all proper executive officers of the law, but that power is cir- 
cumſeribed by the law, and muſt be exerciſed in a legal mode, 
and under legal limitations. Thus, it is the Sovereign who com- 
miſſions all the judges in our courts of judicature; but he muſt 
grant them ſuch commiſſions as the law directs, and he muſt” 
leave the judges to execute the law after he has named them: He 
can neither erect new courts of judicature, nor preſcribe new rules 
for thoſe courts, already erected, to walk by; and by no meaus 
can he diſpenſe with the laws already made. In like manner, it 
is his duty to appoint proper ofſicers to raiſe and inſiſt in thoſe 
actions that concern the publick, and to bring them before the 
courts of juſtice for diſcuſſion; but theſe officers, as well as the 
judges, muſt be named according to the direction of the law, and 
they muſt execute the law when once they are named. | 
And ' tho” later practice ſeems: to have inveſted this vindicta 
publica in the King and his officers, yet, from the beginning, that 
does not ſeem to have been the caſe, nor to have obtained in the 
earlier periods of our laws: Thus, before the year 1587, the in- 
ſtance of the King's advocate ſeems to have been a thing unknown 
in criminal proſecutions; for by act 1587, ch. 77. which is enti- 
tuled, The King may perſew all crimes without the party,” it 
is enacted, Ihhat the theſaurer and advocate perſew flaughteris 
and utheris crimes, althoucht the parties be ſilent or wald u- 
* therways privily agree.” Ihe King's advocate, therefore, tho“ 
an officer named by the King, derives his power of proſecuting. 
crimes, not from any-emanatiorr of the prerogative, but from the 
publick law; his office is the legal medium thro' which the exe- 
cutive power of the crown is exerciſed: And the ſame law which 
hath inveſted him with the power of proſecuting, hath alſo, in 
the petitioner's apprehenſion; laid him under a legal neceſſity of 
exerciſing that power for the behoof of the publick; it is not left 
to him to make an option, whether he ſhall exerciſe the power or 
not, but it is enacted, that be per/ſew altho' the parties be ſilent. 
Where the expreſſion hath been much weaker than this, and 
where it has only been declared lauyu for the King, or his offi- 
cers, to do a thing, it hath been adjudged that theſe words im- 
ported a legal neceſſity, for that every thing that was declared 
| lawtul, 
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lawful, was -oBti gatory on thoſe inveſted with a publick office: 
This was ifi particular decided lin the caſe, the Earl of Hopeton con 
tra the Officers of State, 4th January 1750, in a queſtion about 
the interpretation of an unprinted act of parliament 1592, rela- 
tive to mines; multo magis; therefore, will a ſtatute be underſtood 
to be abfohirely obligatory, where the words in their natural ſenſe 
import an obligation. And, indeed, unleſs the ſtatüte is inter- 
preted in this ſenſe, it muſt be a very imperfect and ineffectual 
law; the obvious meaning and purpoſe of it was to prevent the 
eſcape of criminals, from the colluſion of private proſecutors : . It 
was therefore thought neceffary to ĩmpoſe a neceſſity on ſome per 
ſon or other to profecute, in a publick capacity, ne crinima maneant 
empunita; and the perſons thought proper for this purpoſe, were 
the Treafurer and Advocate, on whem it was certainly meant ts 
impoſe a legal neceſſity of proſecuting. 

As, therefore, there is a legal duty to be exerciſed by all the ex- 
ecutive officers of the law, tho* named by the King, fo there muſt 
ſomewhere or other be lodged a power of enforcing the exerciſe 
of that duty; and where can ſuch a power be ſuppoſed to be lod- 
ged but in the ordinary courts of law, whoſe office it is to en- 
torce every legal obligation? Judges, we know, may be tried for 
malverſation in office, and puniſhet''for' the denial as well as the 
perverſion of juſtice; and ſhiall his Majeſty's advocate,” who in 
the quality of publick' proſecutor is no more than the procurator 
fiſcal of this court, ſet up a plea' of immunity, and deny that he 
can be controuled, for no other reaſon but becanfe he holds his 
commiſſion from the King? Does not every judge do the ſame? 
And is not every judge, tho” veſted with a ſuperior character, 
amenable for his conduct in the exerciſe of his office? 

The reſpondent tells your Lordfhips, that no lawyer has ever 
ſuggeſted the leaſt doubt of bis Majeſty's Advocate's power of de- 
ſerting the diets of all actions brought for bis Majeſty's intereſt, 
In this, however, there is a clear abuſe of words: It is not the 
King's Advocate who deſerts diets, it is your Lordſhips; who, as 
you ' only can continue diets, ſo you only can deſert them. And 
accordingly, in every cafe where a diet has been deſerted, it will 
be found, that the 'record bears, the court deſerted rhe diet, and 
not the King's Advocate; and accordingly; your Lordſhips will 


deſert a diet, whether the King's Advocate agrees to it or no, 
wherever 
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wherever an informality in the libel.is found, where the executi+- 
ons are improper, or where any other legal bar occurs to prevent 
a trial from proceeding : The ſame thing you will do, where no 
proſecutor appears to inſiſt, or where, when. he does appear, he 
declines inſiſting. In. ſhort, deſerting the diet, is the technical 
term of this court for diſmiſſing an action before the verdict of a 
jury is returned; and the part that the King's Advocate acts in 
it, is no more than this, that when he 1s ſenſible, either that he 
Has been misinformed in the merits of the cauſe, and. that there - 
fore there is no proſpect of convicting the pannel, or that the 
pannel would have a legal plea, in conſequence of which the trial. 
muſt come to nothing, he ſometimes. conſents that the diet ſhall 
be deſerted ; in other words, he declares that he is not to inſiſt in 
the libel ; whereupon, your Lordſhips deſert the diet, becauſe no 
perſon appears to proſecute : But after. the King's Advocate has 
once given his-inſtance, even tho“ he ſhould incline to deſiſt from 
the proſecution, yet your. Lordſhips will not deſert the diet if an- 
other proſecutor. appears, and offers to inſiſt, u/que ad ſententiam, . 
even. altho' the crime ſhauld be ſuch, as in its own nature not to. 
admit of a private proſecutor.. A ſtrong inſtance of this kind oc- 
curred in the caſe of his Majeſty's Advocate and contra: 
Colonel Charters, who was tried before your Lordſhips for a rape, 
which crime being one of the four. pleas of the crown, the pro- 
ſecution of it belongs more properly to the office of the King's. 
Advocate, than that of almoſt any other crime whatever; yet 
there, the crown lawyers declared, they would not concur in the 
proſecution ; and tho' the Advocate's inſtance had been given, 
they diſclaimed the action: The husband of the woman who was 
rTaviſhed, however appearing, and inſiſting, your Lordſhips would 
not deſert the diet ;. on. the contrary, you proceeded, and the trial 
went on, the verdict of a jury was returned, and a ſentence was 
pronounced on that verdict. The power of the King's Advocate, . 
therefore, in commanding the diets of this court, will, upon ex- 
amination, turn out to be much more inconſiderable than he 
ſeems to imagine it is: In fact, it is plain, he has no power of 

this kind, but what is under controul of the court. i - 
The reſpondent next enters into a detail of the manner of 
bringing offenders to trial before the circuit courts, of the pre- 
ſentments that are neceſſary to be made; and then he tells your 
Lordſhips, that he may or may not bring criminals thus preſented. 
ta 


CT 
to trial as he pleaſes ; and he contends, that as there is no inſtance 
of a complaint brought againſt the King's Advocate, on account 
of not bringing ſuch criminals to trial, ſo there is no room for 
ſuch a complaint, nor is it competent by the law. 

This is the very plea that he uſes againſt the petitioner; but 
if ſuch a complaint ſhould be brought, it is humbly apprehend- 
ed, that if ſufficient evidence appeared to have been laid before 
the King's Advocate, to create a probability of eſtabliſhing the 
guilt of the criminal preſented, you would not conſider it as in- 
competent. That no ſuch complaint has been brought ſince the act 
8vo Annæ, affords no argument that ſuch a complaint would. not 
be well founded. Every caſe muſt once have been without a pre- 
cedent ; and from new caſes, precedents for after caſes. muſt a- 
riſe. Before that act, the King's Advocate had no concern. in 
preſentments from counties, till they came to be inſiſted in by his 
deputes at the circuits. By the old law, the dittay was taken up 
in the counties; it was tranſmitted to the clerk of juſticiary, who 
from that made up the porteous roll for the diſtrict of each cir- 
cuit town, containing the charge againſt every criminal, in the 
form of an indictment, in: which the. inſtance. of his Majeſty's. 
Advocate was ſeldom or never mentioned; ſo that, in thoſe days, 
till ſuch time as the crime was brought to actual trial, the office 
of the King's Advocate was not concerned. The time, therefore, 
has not been very long, during which it was poſſible for the coun- 
ties. to- complain of the King's. Advocate for refuſing to give his. 
inſtance ; and within that time, it is believed, hardly any inſtan-- 
ces have occurred, where a. proſecution was inſiſted on, and in- 
ſtance refuſed., If improper preſentments have been ſent.up, and: 
thoſe who ſent them have been ſatisfied of their impropriety, ſo- 
as not to inſiſt for their being brought to trial, after the King's 
Advocate. had. declined ta try. them: That is nothing to the pre- 
ſent queſtion. But both before. the act, 89. Anne, in caſe the 
advocate. refuſed to inliſt on a well founded indictment contained 


in the porteous roll, and ſince. that ſtatute, in caſe he had refuſed: 


his inſtance, when. urged to give it, on a well founded proſecuti- 
on, it can hardly be doubted, but that, on a proper repreſentati- 
on to. this court, the caſe would have been remedied, in caſe it 
had admitted of. a remedy ; and in caſe it had not admitted of a. 
remedy, there is as little doubt, but that the King's Advocate was 
puniſhable for his breach or — of duty. 3 
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For there is no queſtion that both by the civil law and by ours, 
the crimen prevaricationts, or colluſion of the proſecutor of a pub- 
lick crime with a criminal, is highly cenſureable; and there is 
as little doubt but that either the refuſal of official inftance for 
the. proſecution of a crime when attended with the effect of ma- 
ting the criminal eſcape, or deſiſting from the profecution under 
ſuch circumſtances, as to give the criminal an opportunity of 
_ procuring an improper ſentence abſolvitory, would be confidered 
in no other light than as the crime of colluſion, and muſt be pu- 
niſhable as ſuch ; but where the criminal hath not eſcaped by 
means of ſuch official colluſion, there being ftill room for a re- 
medy by a proper exertion of the official powers of the publick 
proſecutor, there a court of juſtice will interpoſe, and oblige him 

to exert thoſe powers. | 
I be reſpondent argues, that a court of juſtice intermeddling in 
fach a matter, would tend to renew the method of trial by precog- 
nition, which was formerly exerciſed by the privy council of 
Scotland, to the. great nuſance of the country, but which are ex- 
preſly prohibited by the commiſſion erecting the court of juſticia- 

ry into its preſent form. 5 

What commiſſion the reſpondent here points at, the petitioner 
is at a loſs to gueſs; the act 1672, which is the only legal com- 
miſſion conſtituting the court of juſticiary, has not one word in it 
about a precognition, or any thing relative to a precognition; 
and it is well known, that your Lordſhips have taken precogniti- 
ons, for the purpoſe of informing his Majeſty's advocate, at no ve- 
ry diſtant period of time; and there ſeems to be no objection againſt 
your judging what is the duty of his Majeſty's advocate, in con- 
ſequence of ſuch a precognition when taken, that does not lie 
againſt taking the precognition itſelf. The taking ſuch precogni- 
tions, or the judging of the duty of the King's advocate in con- 
ſequence of them when taken, do not, in the moſt diſtant de- 
gree, reſemble thoſe trials by precognition, which were in uſe to 
be carried on formerly in the privy council, and were juſtly com- 
plained of by the whole nation; for theſe were intended, not for 
the furtherance, but for the deſtruction of publick juſtice; and 
tho' at firſt mention of them, one would be led to think, that 
they were engines of cruelty intended to oppreſs the innocent; 
yet, in fact, they were quite otherways, they were engines of mi- 
niſterial partiality, calculated to ſcreen and favour the eſcape of the 
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guilty, Fora trial by precognition, generally proceeded. at the in] 
ſtance af eu it was held intra privatos parietes, and the per- 
ſon at whole inſtance it proceeded, was at liberty to bring what 
evidence he pleaſed, at whatever time he thought proper; 
hence he. generally choſe, a time for adducing his witneſſes, when 
the proſecutor was neceſſarily abſent, ſo that, by their not being 
properly croſs-queſtioned, and by no contradictory evidence being 
adduced, one half of the truth, at leaſt, if not the whole, was 
conecaled ; and often without the proſecutor being heard at all in 
the matter, the pannel was diſmiſſed by the privy council; and 
this was pleaded as a res judicata, in every criminal court; but 
the precognitions that are in uſe now-a-days, are no more than 
Preparatory ſteps to a trial; and, when a legal trial is brought 
on, they are no longer of any force or effect, they paſs not to the 
knowlege of an aſſize, nor can they ſerve any other purpoſe, than 
that of directing his Majeſty's advocate, how to lay his libel, an 
adduce his evidence, 8 | 
Hence, tho' even your Lordſhips were to paſs a judgment on 
the import of what is contained in a precognition, for the purpoſe 
of determining whether his Majeſty's advocate ſhould be obliged 
to give his official inſtance in a particular caſe, {till that judgment 
could have no effect whatever on the merits of the trial, nar in the 
leaſt prejudge the pannel in his defences, for that judgment would 
make no no part of the record of the trial, it would not, any 
more than the precognition itſelf, paſs to the knowledge of an aſ- 
ſize, the pannel would be judged on the evidence of the part of 
the proſecutor, and on that brought by himſelf in exculpation, in 
preſence of the jury, and the verdict of the jury founding on 
that evidence, would be the only rule for the ſentence of your 
Lordſhips.” | 
Neither would the pannel be any more prejudged in point of 
law, than in point of fact, by an order of your Lordſhips upon 
the King's advocate to give his official inſtance for bringing a 
crime to trial; by ſuch an order you do not determine the relevan» 
cy of the facts charged previous to it; you do not call on the 
perſon accuſed to plead his defences in law, all theſe are entire to 
him after the proſecution is once brought; and there 1s nothing at 
all incompatible, in a perſon being properly called into court at 
the inſtance of his Majeſty's advocate, upon a criminal indict- 
| ment, 
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terwards diſmiſſed, on account of the irrelevancy of tha hel. © 

The court of King's Bench in- England go daily much * 
an information may there be exhibited, and leave craved of the 
court to file it; and the court will make a- rule for the perfbn a- 
gainſt whom ſuck information is exhibited; to ſhow cauſe againſt 
a day certain, why it ſhould not be filed; and if the party does not 
appear to ſhow cauſe againſt that day, the information is filed: 
But even, tho? he ſhould appear and ſhow cauſe, and tho'' that 
cauſe ſnould be found inſafficient, in conſequence whereof the in- 
formation is filed, {till every defence in law and in fact is com- 
petent to him, and he is at liberty to urge them all in the courſe: 
of a legal trial, and to avail himſelf of them. 

In determining, therefore, in any particufar caſe, whether: the- 
King's advocate onght to give his official inſtance to the profecu- 
tion of a crime, your Lordſhips give no judgment on: the merits- 
of the criminal proſecution itſelf, nor do you do any thing that 
can tend to prejudice the intereſt of the pannel; nothing is deter- 
mined with reſpect to him, it is the duty of the King's advocate 
only that is under your eye, and the ſole thing that you enquire 
after, is, whether that advocate has done his duty, or not. With 
equal propriety, that it is alledged, your Eordſhips, by examining- 
whether the King's advocate ought to give his inſtance in a crimi- 
na] trial, or not; prejudge the merits of that trial, it might be ſaid, 
that the court of ſeſſion, when on the 31ſt January 1633, they 
ordained the advocate to- give his concurrence to two bills of im- 


probation at the inſtanee of the Earl of Abercorn and James Inglis, 


againſt their-vaſfals, that that court prejudged the merits of thoſe 
improbations: In fact, however, they did no ſuch thing, they ſa- 
ved all defences even to the advocate himſelf againſt the improba- 
tions: And there is no more reaſon for ſuppoſing that an enqui- 
ry, whether the King's advocate has done his duty, in — 
his inſtance in a particular caſe, would prove a prejudicial action 
to the merits of the caſe itſelf, than for ſaying, that the act of 
ſederunt above mentioned, was a prejudicial judgment on the 
merits of the improbations. | | | 2 
In fact, your Lordſhips do, in every criminal caſe, before it 
eomes to trial, pronounce a judgment which might more juſtly 
be termed prejudicial, than the one which is now demanded; for 
no criminal ſummons can paſs the ſignet of Juſticiary, unleſs up- 
an 


EE, 


on a, bull containing the whole ſubſtance of the libel, which is 
preftnted to you, and on which a warrant is obtained for iſſuing 
crimiffat* letters; and there can be little doubr, that if a bill 
ſhould be preſented, which, ex facie, contained in it nothing of 
a'criminal-nature, your Lordſhips would refuſe your Fat to the 
deſire of the bill, and no criminal letters could be iſſued. By 
your ſignature on the bill, therefore, you, in ſome ſort, judge of 
the relevancy of the accuſation ; yet ſuch judgment was never yet 
deemed to be prejudicial to the merits of the cauſe; and the pan- 
nel, when called to the bar, in conſequence of a citation given 
him on the criminal letters, hath never been held to be precluded 
from pleading every defence in law againſt the relevancy of the 
libel; nay, in former times, there are numberleſs inſtances of ſuch 
libels being diſmiſled as altogether irrelevant. 

The reſpondent, towards the end of his anſwers, pleads the 
powers of his office in very high-terms-:. He denies that he is un- 
der the direction of any court whatever: He tells your Lordſhips, 
that there have been inſtances of recommendations from this court, 
from the court of ſeſſion, and from the court of exchequer, to 
proſecute particular offences, occaſionally falling under the obſer- 
vation of the judges, but that no inſtance occurs on record, of 
ſuch proſecutions being ordered; from which he concludes, chat 
be is not bound to obey the directions given him, by any court 
whatever. 

The petitioner, however, differs from his Majeſty's Advocate, 
both as to the facts themſelves, and as to the concluſions he draws 
from theſe facts. In whatever terms courts have been in uſe to 
addreſs the advocate, when they directed him to exert his official 
powers, that cannot afford an argument, that he lay under no 
obligation to obey thoſe directions; they might uſe the word re- 
commend, but where the terms of that recommendation were ex- 
plicit, it is much the ſame thing as if they had commanded. 
Thus, when the court of ſeſſion appoint council to appear for a- 
ny perſon in a particular emergency, the expreſſion they general- 
ly uſe is, That they recommend it to ſuch council; but it cannot 
be doubted, that ſuch recommendation has the force of a com- 
mand, and that if thoſe to whom it is directed ſhould contemp- 
tuouſly neglect it, they would be cenſured by the court for ſuch 
neglect: In like manner, tho' both this court, and the courts of 
ſeſſion and exchequer, may have been in uſe to give directions, 
| F Pro- 


"FT 28. } 
proceeding from themſelves ex officio to the King's Advocate, in 
the way of recommendation, yet ſtill ſuch recommendation im- 
_ an obligation on him to do what was recommended to 
im. ; ; 

But a little attention will ſhow, that theſe courts have not al-- 
ways been ſo delicate towards his Majeſty's Advocate, as to uſe 
this expreſſion of recommending. In the caſe mentioned in the 
petition, of the complaint of the Earl of Abercorn and James Inglis 
againſt the Advocate, 31ſt January 1633, they ordained the Advo- 
cate to ſubſctibe the bills, and made a general order with reſpect 
to his duty in time coming. The reſpondent objects to 
the authority of this precedent; he ſays, the action of impro- 
bation is of a civil nature, and therefore cannot apply to the, pre- 
ſent caſe: Admitting it to be ſo, yet ſtill an action of improbati- 

on, is a caſe wherein the official powers of the Advocate are con- 
cerned, and as it occurred in a civil court, it ſufficiently ſhows, 
that his official powers, in ſo far as the juriſdiction of the court: 
of ſeſſion was concerned, were underſtood to be under their con- 
| troul. But further, the action of improbation is in reality a cri- 
. minal action, and the concourſe of the King's Advocate ſeems. 
3 chiefly intended. to aid the criminal concluſions of the action; 
| 


this precedent, therefore, is a precedent in point, that the office of 
the King's Advocate, in ſo far as the puniſhment of crimes and 
the power-of criminal proſecution belong to it, 1s under the con- 
troul and direction of the courts. of juſtice. It cannot be expected 
that the petitioner ſhould be able to lay before your Lordſhips the 
| various inſtances that have occurred, wherein the court of ſeſſion 
| have directed the King's Advocate in what manner his office was 
to be exerciſed ; ſuch incidents do not uſually appear in our 
printed Collections of deciſions, even the caſe above mentioned is 
not to be found in any printed collection; and had it not, in con- 
ſequence of the general order relative to the duty of the King's 
l Advocate, been inſerted in the books of ſederunt, the memory of 
| this precedent would have been loſt. The petitioner, however, 
| will mention two other caſes, where the court of ſeſſion not only 
: directed the concourſe of the King's Advocate to be given, but e- 
iN ven his inſtance ; one of them we find narrated in a very late 
| collection of deciſions, in the caſe of Barbara Newlands contra Alex- 
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8 ander Newlands, decided June 1741, in the following 
| words: © 11th June 1577, The Lords of council ex officio, or- 
| | « dained 


| EC 8 1 

1 gained letters to be direfted at the inſtancr our ſovereign Lord's ad. 
.« vocate, to warn Malcolm Bower and Henry Anderſon to compear 
« perſonally before the ſaids Lords, 21ſt inſtant, with continua- 
* tion of days, to anſwer to ſuch things as ſhall be inquired at 
e them, under the pain of rebellion, and putting them to the 
* horn.” - | | * 

The other caſe is to be found in Lord Fountainhall's collection 
of deciſions, 3d November 1698, where it is reported in the fol- 
lowing words: © William Johnfton in Haddington having purſued 
* his brother Robert for reduction and improbation of a diſpoſi- 
* tion made by their father to the ſaidRobert, of his whole eſtate and 
© moveables; and the inſtrumentary witneſſes being examined, 
* two of them acknowledged their ſubſcriptions, but confeſſed: 
* they did not hear the defunct diſponer give warrant to the no- 
© tars to ſubſcribe for him ; and the third denied it was his hand 
« writ, or that he was at Pople-mill (where it bears to be ſigned) 
„ at that time. The Lords, at adviſing? were clear to find the 
% writ null and not probative, but ſtuck as to the falſhood, ſee- 
* ing two of them acknowledged they ſigned as witneſſes in the 
© preſence of the diſponer, and only. the third denied his ſub- 
e ſcription ; and before anſwer to the falſhood, or remitting them 
* to the criminal court, ordained all the parties on life to be cited at 
« the King's Advocate's inſtance, to be re-examined, for expiſcating. 
the falſhood, if any be; for the Lords obſerved, where the par- 
& ties got the writs reduced, they thought themſelves no farther con- 
te cerned to inſiſt any more, and declined the expence of proſecuting the 
„ criminal part.” 

In paſſing, it may be obſerved on this deciſion, that it deſtroys 
the hypotheſis the reſpondent builds on the civil nature of the ac- 
tion of improbation, as if it was owing to that, that he is obli- 
ged to give his concourſe in that action: For here, the civil part 
of the action was brought to a concluſion by a ſentence, and no- 
thing remained, but to proceed to the criminal part, in which the 
court took the direction of the inſtance of the King's Advocate; 
and that too, as appears from the narrative of the deciſion, with 
a view of founding a proſecution for forgery in this court, to 
which they had it in view to remit the forgers ; and this, altho' 
they had a proper party in court for carrying on the action, who . 
docs not appear to have refuſed to inſiſt: But the court ſeeing a: 
Probability that public juſtice might be fruſtrated, tho' they might 

| have 
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have compelled the purſuer to inſiſt, u/que ad ſententiam ; yet they 


choſe to order the proſecution to go on in the name of the King's 

Advocate, who, as the public proſecutor, ſeemed more immedi- 

ately bound to proſecute a queſtion of public juſtice. | 
It is not to be doubted, that if one were to go to the records of 


the court of ſeſſion, upon an accurate ſearch, many other prece- 


dents of the like kind might be found. Theſe, however, are ſuf- 
ficient to ſhow, that they have made no diſtinction between the 
inſtance and the concourſe of the King's Advocate, but have conſi- 


dered that both were alike under their controul. 


And with reſpect to this court, it is humbly apprehended, that as 
the duty of the King's Advocate here, was from the beginning no 
more than that of a procurator fiſcal: So, he ſtood in the ſame relati- 
on to the court that procurators fiſcal do to inferior courts; and, as an 
officer of court, was as much under the direction of the judges, as 
procurators fiſcal are in the courts in which they practiſe: 
And accordingly, if tfie earlier practice of the court is look- 
ed into, it will be found, that that was the caſe. Thus, o- 
riginally, it was not the King's Advocate, but the court it - 


ſelf, that made inquiry after malefactors, as is evident from 


the ſtatute of Alexander II. ch. 2. Statuit dominus rex A- 
* lexander, illuſtris rex Scotiæ, de concilio et aſſenſu vene- 
e rabilium patrum, epiſcoporum, abbatum, comitum, baronum, 


« ac proborum hominum ſuorum Scotiæ, ut juſticiat ius furs Laudo- 
* me diligentem et privatam inquiſitionem faciat de malefactoribus 


„ terræ, et eorum receptatoribus, per ſacramenta trium hominum 
% bonorum et fidelium, una cum ſacramento ſeneſcalli, de ſingulis vil- 
“lis ſingulorum vicecomitatuum infra balliam ſuam præterquam 
„in Galluidia, qui leges ſuas habent ſpeciales. Et fi quos, per 
% dictam inquiſitionem lepaliter factam invenerit, eos feſtinanter, 
„ per ſervientes domini regis, cum auxilio hominum domini vil- 
* lx, ſalvo faciat attachiari, et ad certum diem et locum coram juſti- 
% ciario per fidele vicinetum tranſeant.” Afterwards, either by ſome 
law which is now loſt, or by practice it obtained, that the Juſtice 
Clerk became the proper officer for taking up dittay ; and accord- 
ingly he 1s mentioned as ſuch 1n all our ſtatutes from the begin- 
ning of the reign of James I. downwards to that of James VI. and 
it was only that officer who made out indictments, or had 
the power of bringing criminals to trial. But in the year 
1587, commiſſioners of dittay were appointed for the ſeveral 
| | counties, 


L 85-J" 
counties, who ſeem to have been veſted with the ſole. power -of 
indictment, and making up the Porteous roll for the circuits, and 
even for the counties of Edinburgh, Haddington, and Ltnluhzow. 


And on this feoting matters ſeem te have continued down to the 


80 Anne. In all theſe caſes therefore, the duty of the King's ad- 
vocate was no more than that of a procurator fiſcal, to follow out 
the indictments that had been made up by the proper officer; his 
inſtance was not regarded in the beginning of a proſecution, for 


the indictment was made up without his knowledge or conſent, 


and was preſented te the Juſtice Ayre, where he proſecuted it of- 
ficially. It is true, that after the act 1587, ch. 83. he might pur- 


ſue by way of criminal letters at his own 'inftance, but in thoſe 


days there was no neceſſity for compelling him in any caſe to give 
his inſtance, becauſe the proper remedy was to lodge an informa- 
tion with the commiſſioners of dittay, on which the perſon in- 
formed againſt, might be indicted and put into the porteous roll. 
There is no queſtion, however, but that if the Advocate had refu- 
ſed to proſecute an indictment regularly ſerved on a pannel, your 
Lordſhips would have interpoſed to compel him to do his duty 
as an officer of court; and there can be as little queſtion, that 


now when his inſtance ſeems to have become an eſſential requiſite 


in the proſecution of a publick crime, that your Lordſhips, upon 
an · improper refuſal of that inſtance, will compel him to give it, 

ne crimina mancant impunita. 
And as to the court of Exchequer, as that: court is altogether - an 
Engliſh court, and proceeds upon the principles of Engli/h law, and 
by Engliſt forms, it is humbly apprehended, that whatever the pri- 
vileges of the King's advocate may be underſtood to be there, that 
can have no effect on the nature of the office in your Lordſhips 
court : It is believed however, that in the court of Exchequer, the 
King's advocate is no leſs under the direction of the court, than he 
is in the courts of ſeſſion and juſticiary. The petitioner, however, 
will not enter into an accurate diſcuſſion of this matter: The court 
of Exchequer is ef no long ſtanding in this country, and it is believ- 
ed it ſeldom, if ever happens, that the King's advocate iſiſts 
in his own name in that court, moſt proſecutions being carried on 
by informations in the name of the officers of the revenue: In diſ- 
puting upon this point, therefore, the petitioner would be -obliget 
to quote the laws, and recur to the precedents. of another country, 
in Which his council are not ſufficiently verſant; tho' it is believed, 
upon 
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upon enquiry, it will be found. that the courts in England not only 


recommend to, but even direct the Attorney General, in points re- 
lative to the duty of his office ; and the office of his Majeſty's advo- 
cate, in the cout of Exchequer, it is apprehended, is preciſely of 
the ſame nature with that of the Attorney General in Eugland. 
Theſe matters, however, are not hujus loci, the petitioner is here 
confidering what is the nature of the office of King's advocate by the 
law of Scotland; and whatever may be the caſe of the Exchequer. 
which is a court that proceeds by. a foreign law, and by foreign. 
forms, that has no connection with the nature of the office in this 
court. oo ly 
The petitioner therefore apprehends, that in all the King's courts, 
the King's advocate is not only judicially amenable to each for his 
conduct in the exerciſe of his office in that particular court, but is 


alſo under their direction, and bound to obey their orders: They are 


the King's judges, and he, as the King's. ſervant, muſt: receive di-- 
rect ions from them. | 13 
The King's advocate, in the character of publick profecutor at 


his own inſtance, is not an officer of the common law, the inſtituti- 
on of whoſe office lies beyond the memory of record; was that the 


caſe, there would be more field for his arrogating to himſelf extra- 
ordinary powers and extraordinary privileges; but it is clear, that in 
that capacity he is a creature of ſpecial ſtatute, having this power 
given him by the act 1597 above quoted. As therefore, his powers 
are given him by ſtatute, ſo it is apprehended, by ſtatute only 
they ought to be explained; they cannot be extended wider than 
the ſtatute authoriſes them to be, and it will not be ſuppoſed that 
unuſual privileges are implied in the words of the ſtatutes, that 
gave him his powers: There is no foundation in them for that 
very extraordinary privilege which he claims, of not being amen- 
able in the ordinary courts: of juſtice, and being accountable only. 
to the Sovereign for the execution. of his office: As therefore, the: 
ſtatutes themſelves give no warrant for ſuppoſing him veſted: 
with ſuch a privilege, ſo there is no precedent in any court tend- 
ing to this purpoſe; on the contrary, many precedents. have- 
been quoted that have an oppoſite tendency. The refpondent 
therefore, cannot be allowed to argue at large concerning the 
powers of his office, frora hypothefes and ſuppoſals. The laws 
that made him are ſtill in exiſtence; and from theſe laws only 
can it be judged what powers and privileges were meant to = 
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dation in thoſe laws for the privileges which he now claims, they 
ſeem adverſe to the principles of the Br:ti/h conſtitution ; and 
therefore, would not readily be received upon implications and 
conſtructions drawn from a. ſtatute, unleſs they were very plainly 
ſet forth in the words of it. 


Upon the whole, therefore, the petitioner humbly approbends,. 
that — plea which is ſet up by the reſpondent in behalf of his of- 


fice, that he is not judicially amenable to the courts of juſtice, is al- 


together unconſtitutional, and conſequently illegal Af he, an offi- 


cer appointed at the pleaſure of the crown, is accountable only to 
the ſovereign for his conduct in his office, and may at the ſame time 
refuſe to bring to trial crimes which cannot be tried without his in- 
ſtance, there is certainly indirectly lodged in the crown, a power of 
diſabling the penal laws of Scotland, contrary to the claim of right, 
whatever the reſpondent may pretend; - and tho? his conduct in this 
caſe mult be judged of from the circumſtances of the caſe itſelf, yet 
as the general point is of the-utmoſt publick importance, it is hum- 
bly apprehended your Lordſhips will think proper to give a general 
judgment, concerning the powers of an office which the reſpondens: 
has pleaded for, to ſuch an extraordinary height. 


In reſpeft whereof, &. 
ILAY CAMPBELL. 
ANDREW CROSBIE. 
- ROBERT BLAIR. 
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